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of other agencies of the Government
with the consent of such agencies, re-
sponsibilities in connection with the
effectuation of the purpose of Title VI
of the Act and this part (other than re-
sponsibility for final decision as pro-
vided in § 112.13), including the achieve-
ment of effective coordination and
maximum uniformity within SBA and
within the Executive Branch of the
Government in the application of Title
VI and this part to similar programs
and in similar situations. Any action
taken, determination made, or require-
ment imposed by an official of another
Department or agency acting pursuant
to an assignment of responsibility
under this subsection shall have the
same effect as though such action had
been taken by the Administrator of
SBA.

[30 FR 298, Jan. 9, 1965, as amended at 38 FR
17935, July 5, 1973. Redesignated at 49 FR
33629, Aug. 24, 1984]

APPENDIX A TO PART 112

Name of program Authority

Financial Programs

Regular business loans ......... Small Business Act, sec. 7(a)
and 7(a)(11).

Handicapped assistance
loans.

Small Business Act, sec.
7(a)(10)

Small business energy loans Small Business Act, sec.
7(a)(12).

Small general contractors ...... Small Business Act, sec.
7(a)(9).

Vietnam-era and Disabled
Veterans Loan Program.

Pub. L. 97–72.

Debtor State development
company loans (501) and
their small business con-
cerns.

Small Business Investment
Act, title V, and Small Busi-
ness Act, sec. 7(a)(13).

Debtor small business invest-
ment companies and their
small business concerns.

Small Business Investment
Act, title III.

Disaster Loans

Physical ................................. Small Business Act, sec.
7(b)(1).

Economic injury (EIDL) .......... Small Business Act, sec.
7(b)(2).

Federal action—economic in-
jury.

Small Business Act, sec.
7(b)(3).

Currency fluctuation—eco-
nomic injury.

Small Business Act, sec.
7(b)(4).

Nonfinancial Programs

Women’s business enterprise Executive Order 12138.
Small business innovation

and research.
Small Business Act, sec. 9.

Procurement automated
source system.

Small Business Act, sec. 8
and Pub. L. 96–302.

Name of program Authority

Business Development Pro-
gram.

Small Business Act, sec. 8(a)
and Pub. L. 95–507, as
amended by Pub. L. 96–
481.

Small Business Institute Pro-
gram.

Small Business Act, sec.
8(b)(1) and Pub. L. 85–
536.

Certificate of competency ...... Small Business Act, sec.
8(b)(7) and Pub. L 95–89.

Subcontracting Assistance
Program.

Small Business Act, sec. 8(d)
and and Pub. L. 95–507.

Technology Assistance Pro-
gram.

Small Business Act, sec. 9.

Small business development
centers.

Small Business Act, sec. 21
and Pub. L. 96–302.

International Trade Program Small Business Act, sec. 22
and Pub. L. 96–481.

Service Corps of Retired Ex-
ecutives and Active Corps
of Executives.

Small Business Act, secs.
101 and 8(b)(1) and Pub.
L. 95–510.

Veterans affairs programs ..... Pub. L. 93–237.
Private sector initiatives ......... Small Business Act, sec.

8(b)(1).

NOTE: All programs listed above are also
covered by part 113 of title 13 of the Code of
Federal Regulations.

[50 FR 1441, Jan. 11, 1985]

PART 113—NONDISCRIMINATION
IN FINANCIAL ASSISTANCE PRO-
GRAMS OF SBA—EFFECTUATION
OF POLICIES OF FEDERAL GOV-
ERNMENT AND SBA ADMINIS-
TRATOR

Sec.
113.1 Purpose.
113.2 Definitions.
113.3 Discrimination prohibited.
113.3–1 Consideration of race, color, reli-

gion, sex, marital status, handicap, or
national origin.

113.3–2 Accommodations to religious observ-
ance and practice.

113.3–3 Structural accommodations for
handicapped clients.

113.4 Assurances required.
113.5 Compliance information.
113.6 Conduct of investigations.
113.7 Procedure for effecting compliance.
113.8 Effect on other regulations, forms and

instructions.
APPENDIX A TO PART 113

AUTHORITY: Secs. 5, 308, 72 Stat. 385, 694, as
amended; 15 U.S.C. 633, 634, 687, 1691; 20 U.S.C.
1681–1686; 29 U.S.C. 794.

SOURCE: 44 FR 20068, Apr. 4, 1979, unless
otherwise noted.

§ 113.1 Purpose.
(a) Part 112 of this chapter, issued

pursuant to Title VI of the Civil Rights
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Act of 1964, prohibits discrimination on
the basis of race, color, or national ori-
gin by some recipients of financial as-
sistance from SBA. The purpose of this
part is to reflect to the fullest extent
possible the nondiscrimination policies
of the Federal Government as ex-
pressed in the several statutes, Execu-
tive Orders, and messages of the Presi-
dent dealing with civil rights and
equality of opportunity, and in the pre-
vious determination of the Adminis-
trator of the Small Business Adminis-
tration that discrimination based on
race, color, religion, sex, marital sta-
tus, handicap or national origin shall
be prohibited, to the extent that it is
not prohibited by part 112 of this chap-
ter, to all recipients of financial assist-
ance from SBA.

(b) In accordance with Pub. L. 94–239,
15 U.S.C. 1691, cited as the Equal Credit
Act Amendments of 1976, it is unlawful
for any recipient creditor to discrimi-
nate against any applicant, with re-
spect to any aspect of a credit trans-
action because of race, color, religion,
national origin, sex, marital status,
age: (Provided, the applicant has the ca-
pacity to contract), because all or part
of the applicant’s income derives from
any public assistance program, or be-
cause the applicant has in good faith
exercised any right under the Con-
sumer Credit Protection Act.

(c) It is the intention of the Adminis-
trator that the prohibitions in this
part supplement those in part 112 of
this chapter, that the two parts be read
in pari materia, and that the proce-
dures established herein be harmonized
to the maximum extent feasible with
those established in part 112 of this
chapter.

§ 113.2 Definitions.
As used in this part:
(a) The term Federal financial assist-

ance includes (1) grants and loans of
Federal funds, (2) the grant or donation
of Federal property and interests in
property, (3) the detail of Federal per-
sonnel, (4) the sale and lease of, and the
permission to use (on other than a cas-
ual or transient basis), Federal prop-
erty or any interest in such property
without consideration, or at a nominal
consideration, or at a consideration
which is reduced for the purpose of as-

sisting the recipient, or in recognition
of the public interest to be served by
such sale or lease to the recipient, and
(5) any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(b) The terms applicant and recipient
mean, respectively, one who applies for
and one who receives any of the finan-
cial assistance under any of the stat-
utes referred to in paragraph (a) of this
section. The term recipient also shall be
deemed to include subrecipients of SBA
financial assistance, i.e., concerns
which secondarily receive financial as-
sistance from the primary recipients of
such financial assistance. For the pur-
poses of this part, a paragraph (b) lend-
er (13 CFR 120.4(b)) shall be deemed a
recipient of financial assistance.

(c) The term religion includes all as-
pects of religious observance and prac-
tice, as well as belief.

(d) The term qualified handicapped
person means (1) with respect to em-
ployment, a handicapped person who,
with reasonable accommodation, can
perform the essential functions of the
job in question and (2) with respect to
services, a handicapped person who
meets the essential eligibility require-
ments for the receipt of such services.

(e) The term handicapped person, as
defined by the guideline set forth by
the Department of Health, Education,
and Welfare in § 85.31 of title 45 of the
CFR (43 FR 2137, dated January 13,
1978), means any person who has a
physical or mental impairment that
substantially limits one or more major
life activities, has a record of such an
impairment, or is regarded as having
such an impairment.

(f) As used in paragraph (e) of this
section, the phrase:

(1) Physical or mental impairment
means (i) any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or (ii)
any mental or psychological disorder,
such as mental retardation, organic
brain syndrome, emotional or mental
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illness, and specific learning disabil-
ities. The term physical or mental im-
pairment includes, but is not limited to,
such diseases and conditions as ortho-
pedic, visual, speech, and hearing im-
pairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, drug ad-
diction and alcoholism.

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means (i) has a physical or mental im-
pairment that does not substantially
limit major life activities but is treat-
ed by a recipient as constituting such a
limitation; (ii) has a physical or men-
tal impairment that substantially lim-
its major life activities only as a result
of the attitudes of others toward such
impairment; or (iii) has none of the im-
pairments defined in paragraph (f)(1) of
this section but is treated by a recipi-
ent as having such an impairment.

(g) The term reasonable accommoda-
tion as used in these Regulations may
include: (1) making facilities used by
employees readily accessible to and us-
able by handicapped persons; and (2)
job restructuring, part-time or modi-
fied work schedules, acquisition or
modification of equipment or devices,
the provision of readers or interpreters,
and other similar actions.

(h) The term facility means all or any
portion of buildings, structures, equip-
ment, roads, walks, parking lots, or
other real or personal property.

[44 FR 20068, Apr. 4, 1979, as amended at 48
FR 14891, Apr. 6, 1983]

§ 113.3 Discrimination prohibited.
To the extent not covered or prohib-

ited by part 112 of this chapter, recipi-
ents of financial assistance may not:

(a) Discriminate with regard to
goods, services, or accommodations of-
fered or provided by the aided business
or other enterprise, whether or not op-

erated for profit, because of race, color,
religion, sex, handicap, or national ori-
gin of a person, or fail or refuse to ac-
cept a person on a nonsegregated basis
as a patient, student, visitor, guest,
customer, passenger, or patron.

(b) With regard to employment prac-
tices within the aided business or other
enterprise, whether or not operated for
profit; fail or refuse, because of race,
color, religion, sex or national origin of
a person, to seek or retain the person’s
services, or to provide the person with
opportunities for advancement or pro-
motion, or accord an employee the
rank and rate of compensation, includ-
ing fringe benefits, merited by the em-
ployee’s services and abilities.

(c) With regard to employment prac-
tices within the aided business or other
enterprise, whether or not operated for
profit; discriminate against a qualified
handicapped person; or because of
handicap, fail or refuse to seek or re-
tain the person’s services or to provide
the person with opportunities for ad-
vancement or promotion, or accord an
employee the rank and rate of com-
pensation, including fringe benefits,
merited by the employee’s services and
abilities. All employment decisions
shall be made in a manner which en-
sures that discrimination on the basis
of handicap does not occur. Such deci-
sions may not limit, segregate, or clas-
sify job applicants or employees in any
way that adversely affects the opportu-
nities or status of qualified handi-
capped individuals.

(d) Participate in a contractual or
other relationship that has the effect
of subjecting job applicants or employ-
ees to discrimination prohibited by
this part. The relationships referred to
in this paragraph include those with
employment and referral agencies,
labor unions, organizations providing
or administering fringe benefits to em-
ployees of the recipient, and organiza-
tions providing training and appren-
ticeship programs. Activities covered
by this part are as follows:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;
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(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence to pursue train-
ing;

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and

(9) Any other term, condition, or
privilege of employment.

(e) Use employment tests or criteria
that discriminate on the basis of race,
color, religion, sex, marital status,
handicap, or national origin. Employ-
ment tests which are used for all other
job applicants shall be adapted in an
appropriate mode for use by persons
who have handicaps that impair sen-
sory, manual, or speaking skills.

(f) Conduct a preemployment medical
examination, unless required of all job
applicants, and subsequent to a condi-
tional offer of employment. The results
of all such medical examinations shall
be kept confidential.

(g) Make a preemployment inquiry as
to whether a job applicant is a handi-
capped person or as to the nature or se-
verity of a handicap: EXCEPT when a
recipient is taking remedial action to
overcome the effects of conditions
which resulted in past discrimination,
or when a recipient is taking affirma-
tive action pursuant to section 503 of
the Rehabilitation Act of 1973, as
amended.

(1) Such preemployment inquiry may
only be made after the job applicant
has been informed that such disclosure
is for the purposes set forth in para-
graph (g) of this section; that the dis-
closure is voluntary and will be kept
confidential; and that refusal of the job
applicant to provide such information
will not subject the applicant to any
adverse action.

(2) Information elicited from quali-
fied handicapped job applicants con-
cerning their medical history or condi-
tion shall be kept confidential EX-
CEPT that:

(i) Supervisors and managers may be
informed about restrictions on or ac-
commodations to be made for the
qualified handicapped individual;

(ii) First aid and safety personnel
may be informed, where appropriate, of
the need for possible emergency treat-
ment; and

(iii) Compliance officials shall be
given relevant information, if re-
quested.

(h) Discriminate on the basis of race,
color, religion, handicap or national or-
igin in the use of toilets or any facili-
ties for rest or comfort. Discriminate
on the basis of race, color, religion,
sex, handicap or national origin in the
use of cafeterias, recreational pro-
grams or other programs sponsored by
the applicant or recipient.

(i) With regard to all recipients offer-
ing credit, such as Small Business In-
vestment Companies and Community
Development Companies, discriminate
against debtors on the basis of race,
color, religion, sex, marital status,
handicap, or national origin.

(j) With regard to the granting of
credit by all recipient creditors, dis-
criminate against any credit applicant,
with respect to any aspect of a credit
transaction because of race, color, reli-
gion, national origin, sex, marital sta-
tus, handicap, age (provided the appli-
cant has the capacity to contract), be-
cause all or part of the applicant’s in-
come derives from any public assist-
ance program, or because the applicant
has in good faith exercised any right
under the Consumer Credit Protection
Act.

§ 113.3–1 Consideration of race, color,
religion, sex, marital status, handi-
cap, or national origin.

(a) This regulation does not prohibit
the consideration of race, color, reli-
gion, sex, marital status, handicap, or
national origin if the purpose and ef-
fect are to remove or overcome the

VerDate 02<MAR>2000 11:51 Mar 02, 2000 Jkt 190038 PO 00000 Frm 00105 Fmt 8010 Sfmt 8010 Y:\SGML\190038T.XXX pfrm03 PsN: 190038T



106

13 CFR Ch. I (1–1–00 Edition)§ 113.3–2

consequences of practices or impedi-
ments which have restricted the avail-
ability of, or participation in, the pro-
gram or activity receiving Federal fi-
nancial assistance, on the grounds of
race, color, religion, sex, marital sta-
tus, handicap, or national origin.
Where previous discriminatory prac-
tices or usage tends, on the grounds of
race, color, religion, sex, marital sta-
tus, handicap, or national origin, to ex-
clude individuals from participation in,
to deny them the benefits of, or to sub-
ject them to discrimination under any
program or activity to which this regu-
lation applies, the applicant or recipi-
ent has an obligation to take reason-
able action to remove or overcome the
consequences of the prior discrimina-
tory practice or usage, and to accom-
plish the purposes of this regulation.
All programs and activities shall be ad-
ministered in the most integrated set-
ting possible.

(b) Nothing in this part shall prohibit
the restriction of certain jobs to mem-
bers of one sex if a bona fide occupa-
tional qualification can be dem-
onstrated by the applicant or recipient.
Custom or tradition is not a bona fide
occupational qualification.

(c) Recipients shall take steps to en-
sure that communications with job ap-
plicants and employees who have vi-
sion and/or hearing disabilities are
available in appropriate modes.

(d) Recipients shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped job applicant or
employee UNLESS the recipient can
demonstrate that the accommodation
would impose an undue hardship on the
operation of the business. Factors to be
considered in determining whether an
accommodation would impose an undue
hardship on the operation of a recipi-
ent’s business include:

(1) The overall size of the recipient’s
business with respect to number of em-
ployees, number and type of facilities,
size of budget, and the financial condi-
tion of the business;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.

(e) Such accommodation may include
making facilities used by employees
readily accessible to and usable by
handicapped persons, job restructuring,
part-time or modified work schedules,
acquisition or modification of equip-
ment or devices, the provision of read-
ers or interpreters, and other similar
actions.

(f) The final decision, when making a
review or investigation of a complaint,
as to whether an accommodation would
impose an undue hardship on the oper-
ation of a recipient business will be
made by the compliance officials of the
Small Business Administration.

(g) Recipients shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons, and
shall not participate in a contractual
relationship that has the effect of sub-
jecting qualified handicapped job appli-
cants or employees to discrimination
prohibited by this part. The relation-
ships referred to in this paragraph in-
clude those with referral agencies,
labor unions, organizations providing
or administering fringe benefits to em-
ployees of the recipient, and organiza-
tions providing training and appren-
ticeship programs.

(h) Nothing in this part shall apply
to a religious corporation, association,
educational institution or society with
respect to the membership or the em-
ployment of individuals of a particular
religion to perform work connected
with the carrying on by such corpora-
tion, association, educational institu-
tion or society of its religious activi-
ties.

§ 113.3–2 Accommodations to religious
observance and practice.

A recipient of financial assistance
must accommodate to the religious ob-
servances and practices of an employee
or prospective employee unless the re-
cipient demonstrates that it is unable
to reasonably accommodate to an em-
ployee’s or prospective employee’s reli-
gious observance or practice without
undue hardship on the conduct of the
employer’s business. As part of this ob-
ligation, recipient must make reason-
able accommodations to the religious
observances and practices of an em-
ployee or prospective employee who
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regularly observes Friday evening and
Saturday, or some other day of the
week, as Sabbath and/or who observes
certain religious holidays during the
year and who is conscientiously op-
posed to performing work or engaging
in similar activity on such days, when
such accommodations can be made
without undue hardship on the conduct
of the employer’s business. In deter-
mining the extent of a recipient’s obli-
gations under this section, at least the
following factors should be considered:
(a) Business necessity, (b) financial
costs and expenses, and (c) resulting
personnel problems.

§ 113.3–3 Structural accommodations
for handicapped clients.

(a) Existing facilities. Recipients in
preexisting structures shall make their
goods or services accessible to and usa-
ble by handicapped clients. Where
structural changes are necessary to
make the recipient’s goods or services
accessible, such changes shall be made
as soon as practicable, but in no event
later than three years after the effec-
tive date of this Regulation. A plan
setting forth the steps necessary to
complete such structural changes shall
be developed and submitted to SBA. If
practical, interested persons, including
handicapped persons or organizations
representing handicapped persons, will
be consulted.

(b) Design, construction, and alteration.
New facilities shall be designed and
constructed to be readily accessible to
and usable by persons with handicaps.
Alterations to existing facilities that
affect usability shall, to the maximum
extent feasible, be designed and con-
structed to be readily accessible to and
usable by handicapped persons.

(c) Conformance with Uniform Federal
Accessibility Standards. (1) Effective as
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-
form Federal Accessibility Standards
(UFAS) (appendix A to 41 CFR subpart
101–19.6) shall be deemed to comply
with the requirements of this section
with respect to those buildings. Depar-
tures from particular technical and
scoping requirements of UFAS by the
use of other methods are permitted
where substantially equivalent or

greater access to and usability of the
building is provided.

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms
and other spaces that, because of their
intended use, will not require accessi-
bility to the public or beneficiaries or
result in the employment or residence
therein of persons with physical handi-
caps.

(3) This section does not require re-
cipients to make building alterations
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member.

[44 FR 20068, Apr. 4, 1979, as amended at 45
FR 81734, Dec. 12, 1980; 55 FR 52138, 52140, Dec.
19, 1990]

§ 113.4 Assurances required.
An application for financial assist-

ance shall, as a condition to its ap-
proval and the extension of such assist-
ance, contain or be accompanied by an
assurance that the recipient will com-
ply with this part. Such an assurance
shall contain provisions authorizing
the acceleration of the maturity of the
recipient’s financial obligations to
SBA in the event of a failure to com-
ply, and provisions which give the
United States a right to seek judicial
enforcement of the terms of the assur-
ance. SBA shall specify the form of the
foregoing assurance for each program,
and the extent to which like assur-
ances will be required of contractors
and subcontractors, transferees, suc-
cessors in interest, and other partici-
pants in the program.

§ 113.5 Compliance information.
(a) Cooperation and assistance: SBA

shall to the fullest extent practicable
seek the cooperation of applicants and
recipients in obtaining compliance
with this part and shall provide assist-
ance and guidance to applicants and re-
cipients to help them comply volun-
tarily with this part. Recipients are ex-
pected to continually evaluate their
compliance status, with the assistance
of interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons.

(b) Compliance reports: Each applicant
or recipient shall keep such records
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and submit to SBA timely, complete
and accurate compliance reports at
such times, and in such form and con-
taining such information, as SBA may
determine to be necessary to enable
SBA to ascertain whether the appli-
cant or recipient has complied or is
complying with this part. In the case of
a small business concern which re-
ceives financial assistance from a de-
velopment company or from a small
business investment company, such
concern shall submit to the company
such information as may be necessary
to enable the company to meet its re-
porting requirements under this part.

(c) Access to sources of information:
Each applicant or recipient shall per-
mit access by SBA during normal busi-
ness hours to such of its books, records,
accounts and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this
part. Where any information required
of an applicant or recipient is in the
exclusive possession of any other agen-
cy, institution or person; and such
agency, institution or person shall fail
or refuse to furnish this information,
the applicant or recipient shall so cer-
tify in its report and shall set forth
what efforts it has made to obtain this
information.

(d) Information to the Public. Each re-
cipient shall make available to persons
entitled under this part to protection
against discrimination by the recipient
such information as SBA may find nec-
essary to apprise them of their rights
to such protection.

(1) In some situations even though
past discriminatory practices have
been abandoned, the consequences of
such practices continue to impede the
full availability of equal opportunity.
If the efforts required of the applicant
or recipient under § 113.5(b) to provide
information as to the availability of
equal opportunity, and the rights of in-
dividuals under this regulation, have
failed to overcome these consequences,
it will become necessary for such appli-
cant or recipient to take additional
steps to make equal opportunity fully
available to racial, qualified handi-
capped, nationality groups and persons
who because of their sex were pre-
viously subjected to discrimination.

(2) Even though an applicant or re-
cipient has never used discriminatory
policies, the opportunities in the busi-
ness it operates may not in fact be
equally available to some racial, quali-
fied handicapped, or nationality
groups. In such circumstances a recipi-
ent may properly give special consider-
ation to race, color, religion, sex, mar-
ital status, qualified handicap or na-
tional origin to make the opportunities
more widely available to such groups.

§ 113.6 Conduct of investigations.

(a) Periodic compliance reviews. SBA
shall from time to time review the
practices of recipients to determine
whether they are complying with this
part.

(b) Complaints. Any person who be-
lieves that he, she or any class of indi-
viduals has been subjected to discrimi-
nation prohibited by this part may,
personally or through a representative,
file with SBA a written complaint. A
complaint must be filed not later than
180 days from the date of the alleged
discrimination, unless the time for fil-
ing is extended by SBA.

(c) Investigations. SBA will make a
prompt investigation whenever a com-
pliance review, report, complaint, or
any other information indicates a pos-
sible failure to comply with this part.
The investigation should include,
where appropriate, a review of the per-
tinent practices and policies of the ap-
plicant or recipient, the circumstances
under which the possible noncompli-
ance with this part occurred, and other
factors relevant to a determination as
to whether the applicant or recipient
has failed to comply with this part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, SBA will so in-
form the applicant or recipient and the
matter will be resolved by informal
means whenever possible. If it has been
determined that the matter cannot be
resolved by informal means, action will
be taken as provided for in § 113.7.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section, SBA will so in-
form the applicant or recipient and the
complainant, if any, in writing.

VerDate 02<MAR>2000 11:51 Mar 02, 2000 Jkt 190038 PO 00000 Frm 00108 Fmt 8010 Sfmt 8010 Y:\SGML\190038T.XXX pfrm03 PsN: 190038T



109

Small Business Administration § 113.7

(e) Intimidatory or retaliatory acts pro-
hibited. No applicant or recipient or
other person shall intimidate, threat-
en, coerce, or discriminate against any
individual for the purpose of inter-
fering with any right or privilege se-
cured by this part or because he has
made a complaint, testified, assisted,
or participated in any manner in an in-
vestigation, proceeding, or hearing
under this part. The identity of com-
plainants shall be kept confidential ex-
cept to the extent necessary to carry
out the purposes of this part, including
the conduct of any investigation, hear-
ing, or judicial proceeding arising
thereunder.

§ 113.7 Procedure for effecting compli-
ance.

(a) General. (1) If there appears to be
a failure or threatened failure to com-
ply with this part and if the non-
compliance or threatened noncompli-
ance cannot be corrected by informal
means, compliance with this part may
be effected by suspending, terminating,
or refusing any financial assistance ap-
proved but not yet disbursed to an ap-
plicant. In the case of loans partially
or fully disbursed, compliance with
this part may be effected by calling,
canceling, terminating, accelerating
repayment, or suspending in whole or
in part the financial assistance pro-
vided. In addition compliance may be
effected by any other means authorized
by law.

(2) Such other means may include
but are not limited to (i) legal action
by SBA to enforce its rights, embodied
in the assurances described in § 113.4;
(ii) a reference to the Department of
Justice with a recommendation that
appropriate proceedings be brought to
enforce any rights of the United States
under any law of the United States;
and (iii) any applicable proceedings
under State or local law.

(b) Noncompliance with § 113.4. If an
applicant fails or refuses to furnish an
assurance required under § 113.4 or oth-
erwise fails or refuses to comply with a
requirement imposed by or pursuant to
that section, Federal financial assist-
ance may be refused in accordance with
the procedures of paragraph (c) of this
section. SBA shall not be required to
provide assistance in such a case dur-

ing the pendency of the administrative
proceedings under such paragraph ex-
cept that SBA shall continue assist-
ance during the pendency of such pro-
ceedings where such assistance is due
and payable pursuant to an application
therefor approved prior to the effective
date of this part. Such proceedings
shall be conducted in accordance with
the provisions of part 134 of this chap-
ter by an Administrative Law Judge of
the Office of Hearings and Appeals, who
shall issue an initial decision in the
case. The Admininstrator shall be the
reviewing official for purposes of
§ 134.228. The applicant’s failure to file
a timely motion in accordance with
§§ 134.222 and 134.211, requesting that
the matter be scheduled for an oral
hearing, shall constitute waiver of the
right to an oral hearing but shall not
prevent the submission of written in-
formation and argument for the record
in accordance with the provisions of
part 134.

(c) Condition precedent. Under this
part 113, no order suspending, termi-
nating, refusing, calling, canceling, or
accelerating repayment of financial as-
sistance in whole or in part shall be-
come effective until (1) SBA has ad-
vised the applicant or recipient of his
failure to comply and has determined
that compliance cannot be secured by
voluntary means; (2) there has been an
express finding on the record after an
opportunity for an oral hearing, of a
failure by the applicant or recipient to
comply with a requirement imposed by
or pursuant to this part; and (3) the ini-
tial decision has become final pursuant
to § 134.227(b).

(d) Other means authorized by law.
No action to effect compliance by any
other means authorized by law shall be
taken until:

(1) SBA has determined that compli-
ance cannot be secured by voluntary
means.

(2) The action has been approved by
the Administrator or the Administra-
tor’s designee.

(3) The applicant or recipient or
other person has been notified of its
failure to comply and of the action to
be taken to effect compliance.

(4) The expiration of at least 10 days
from the mailing of such notice to the
applicant or recipient or other person.
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During this period of at least 10 days,
additional efforts shall be made to per-
suade the applicant or recipient or
other person to comply with this part
and to take such corrective action as
may be appropriate.

[44 FR 20068, Apr. 4, 1979, as amended at 49
FR 33629, Aug. 24, 1984; 61 FR 2691, Jan. 29,
1996]

§ 113.8 Effect on other regulations,
forms and instructions.

(a) Effect on other regulations. All reg-
ulations, orders of like directions here-
tofore issued by SBA which impose re-
quirements designed to prohibit any
discrimination against individuals on
the grounds of race, color, religion, sex,
handicap, marital status, age, or na-
tional origin and which authorize the
suspension or termination of a refusal
to grant to or to continue financial as-
sistance to any applicant for or recipi-
ent of such assistance for failure to
comply with such requirements, are
hereby superseded to the extent that
such discrimination is prohibited by
this part, except that nothing in this
part shall be deemed to relieve any per-
son of any obligation assumed or im-
posed under any such superseded regu-
lation, order, instruction or like direc-
tion prior to the effective date of this
part.

(b) Forms and instructions. SBA shall
issue and promptly make available to
interested persons forms and detailed
instructions and procedures for effec-
tuating this part.

(c) Supervision and coordination. The
Administrator may from time-to-time
assign to officials of SBA or to officials
of other agencies of the Government,
with the consent of such agencies, re-
sponsibilities in connection with the
effectuation of the purposes of this
part (other than responsibility of first
decisions as provided in § 113.9) includ-
ing the achievement of effective co-
ordination and maximum uniformity
within SBA and within the executive
branch of the Government in the appli-
cation of this part and of comparable
regulations issued by other agencies of
the Government to similar situations.
Any action taken, determination made,
or requirement imposed by an official
of another department or agency act-
ing pursuant to an assignment of re-

sponsibility under this subsection shall
have the same effect as though such ac-
tion had been taken by the Adminis-
trator of SBA.

[44 FR 20068, Apr. 4, 1979. Redesignated at 49
FR 33629, Aug. 24, 1984]

APPENDIX A TO PART 113

Name of program Authority

Financial Programs

Regular business loans ......... Small Business Act, sec.
7(a).

Handicapped assistance
loans.

Small Business Act, sec.
7(a)(10).

Small business energy loans Small Business Act, sec.
7(a)(12).

Small general contractors
loans.

Small Business Act, sec.
7(a)(9).

Export revolving line of credit Small Business Act, sec.
7(a)(14).

Vietnam-era and Disabled
Veterans Loan Program.

Pub. L. 97–72.

Debtor State development
company loans (501) and
their small business con-
cerns.

Small Business Investment
Act, Title V and Small Busi-
ness Act, sec. 7(a)(13).

Debtor State and local devel-
opment company loans
(502) and their small busi-
ness concerns.

Small Business Investment
Act, Title V and Small Busi-
ness Act, sec. 7(a)(13).

Debtor certified development
companies (503) and their
small business concerns.

Small Business Investment
Act, Title V and Small Busi-
ness Act, sec. 7(a)(13).

Debtor small business invest-
ment companies and their
small business concerns.

Small Business Investment
Act, Title III.

Pollution Control .................... Small Business Investment
Act, Title IV, Part A.

Surety bond guarantees ........ Small Business Investment
Act, Title IV, Part B.

Lease guarantees (not fund-
ed) disaster loans.

Small Business Investment
Act, Title IV.

Physical ................................. Small Business Act, sec.
7(b)(1).

Economic injury (EIDL) .......... Small Business Act, sec.
7(b)(2).

Federal action—economic in-
jury.

Small Business Act, sec.
7(b)(3).

Currency fluctuation—eco-
nomic injury.

Small Business Act, sec
7(b)(4).

Nonfinancial Programs

Women’s business enterprise Executive Order 12138.
Small business innovation

and research.
Small Business Act, sec. 9.

Procurement automated
source system..

Small Business Act, sec. 8
and Pub. L. 96–302.

Business Development Pro-
gram.

Small Business Act, sec. 8(a)
and Pub. L. 95–507, as
amended by Pub. L. 96–
481.

Small Business Institute ........ Small Business Act, sec.
8(b)(1).

Certificate of competency ...... Small Business Act, sec.
8(b)(7) and Pub. L. 95–89.

Subcontracting Assistance
Program.

Small Business Act, sec. 8(d)
and Pub. L. 95–507.

Technology Assistance Pro-
gram.

Small Business Act, sec. 9.
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Name of program Authority

Small business development
centers.

Small Business Act, sec. 21
and Pub. L. 96–302.

International Trade Program Small Business Act, sec. 22
and Pub. L. 96–481.

Service Corps of Retired Ex-
ecutives and Active Corps
of Executives.

Small Business Act, secs.
101 and 8(b)(1) and Pub.
L. 95–510.

Veterans Affairs Programs .... Pub. L. 93–237.
Private sector initiatives ......... Small Business Act, sec.

8(b)(1).

[50 FR 1442, Jan. 11, 1985]

PART 114—ADMINISTRATIVE
CLAIMS UNDER THE FEDERAL
TORT CLAIMS ACT AND REP-
RESENTATION AND INDEM-
NIFICATION OF SBA EMPLOYEES

Subpart A—Administrative Tort Claims

Sec.
114.100 Definitions.
114.101 What do these regulations cover?
114.102 When, where and how do I present a

claim?
114.103 Who may file a claim?
114.104 What evidence and information may

SBA require relating to my claim?
114.105 Who investigates and considers my

claim?
114.106 What if my claim exceeds $5,000?
114.107 What if my claim exceeds $25,000 or

has other special features?
114.108 What if my claim is approved?
114.109 What if my claim is denied?

Subpart B—Representation and
Indemnification of SBA Employees

114.110 What is SBA’s policy with respect to
indemnifying and providing legal rep-
resentation to SBA employees?

114.111 Does the attorney-client privilege
apply when SBA employees are rep-
resented by the Government?

AUTHORITY: 15 U.S.C. 634 (b)(1), (b)(6); 28
U.S.C. 2672; 28 CFR 14.11.

SOURCE: 61 FR 2401, Jan. 26, 1996, unless
otherwise noted.

Subpart A—Administrative Tort
Claims

§ 114.100 Definitions.
As used throughout this part 114, date

of accrual means the date you know or
reasonably should have known of your
injury. The date of accrual will depend
on the facts of each case. Site means
the geographic location where the inci-

dent giving rise to your claim oc-
curred.

§ 114.101 What do these regulations
cover?

This part applies only to monetary
claims you assert under the Federal
Tort Claims Act, 28 U.S.C. 2671 et seq.,
for injury to or loss of property, per-
sonal injury, or death arising from the
negligent or wrongful act or omission
of any SBA employee acting within the
scope of his or her employment.

§ 114.102 When, where and how do I
present a claim?

(a) When. You must present your
claim within 2 years of the date of ac-
crual.

(b) Where. You may present your
claim at the SBA District Office near-
est to the site of the action giving rise
to the claim and within the same state
as the site. If your claim is based on
the acts or omissions of an employee of
SBA’s Disaster Assistance Program,
you may present your claim either to
the appropriate SBA District Office or
to the Disaster Assistance Office near-
est to the site of the action giving rise
to the claim.

(c) How. You must use an official
form which can be obtained from the
SBA office where you file the claim or
give other written notice of your
claim, stating the specific amount of
your alleged damages and providing
enough information to enable SBA to
investigate your claim. You may
present your claim in person or by
mail, but your claim will not be consid-
ered presented until SBA receives the
written information.

[64 FR 40283, July 26, 1999]

§ 114.103 Who may file a claim?

(a) If a claim is based on factors list-
ed in the first column, then it may be
presented by persons listed in the sec-
ond column.

Claim factors Claim presenters

Injury to or loss of property ... The owner of the property,
his or her duly authorized
agent, or legal representa-
tive.

Personal injury ....................... The injured person, his or her
duly authorized agent, or
legal representative.
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